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Abstract:

"Al-Qur'an, being the word of Allah has been safe
& sound since its revelation on the Holy Prophet
Muhammad (PBUH). Allah himself says: 3% 53 &
‘_,}!:.aﬁdéj 513 ;.U\ (we are, who revealed this Qur'an
and we are, who keep it safe). This is one of its
miraclous aspects that there is no example of its
even a single short verse. Since the very beginning
of its revelation to its completion at the time of
the last Hajj of the Prophet (PBUH), Quran is the
set package unamendable. Nothing can be included
in or excluded from it.

But there are some things described in Ahadith,
presented by orientalists and other apponents of
Islam, as the verses of Holy Qur'an. This is a
negative trend to create doubts about the divine
safty of the Qur'an because those things are not
the part of Qur'an actually. The following article is
a critical research study throwing light on the
problem in this regard."
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Abstract:

"Human being is the best of all creatures in the
universe, a conscious & thoughtful one. But then
also human thinking has been in search of the
answer that what man is? What is the definition of
this creature. Perhaps the human thinking could
never discover the matter if there was no guidance
in the form of religion. So in the light of religions,
it became possible to understand that what is man?
and what is the status & purpose of human life?
although different religions present a apoint of
view in this regard different from others, however
the common things can be derieved about human
being in the light of world religions."
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"....There is no content of which man himself is not the

focal point. The basic question is and will remain:
"What is man?"®
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"...Man is not a species of animal but a new kingdom,
....(man) is an invisibal kingdom whose world is a

mental world, subject to laws proper to itself which

donot conform to the categories of time and space or to

any of the laws of nature."?
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"The consequences of his activity can disappear only
with the general extinction of terrestial globe."®)
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.2 (p.tRaju)
"Indian philosophy, on the whole exhots man to rise
above social virtues.Social virtues are necessary so long
as man lives within society. But a distinctive feature of
Indian philosophy is its exhortation that man should

rise above society.This feature is associated with the

life of renunciation, the fourth stage of life, through
n(9)

which every man ought to pass.
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"The hindu tradition holds that there have been several



Fr 3a8a3 Sl

revelations of divinity in human form.That whenever
the world has fallen into spirutal darkness a new

revelation of the divine person has again made known

to us our own forgotten reality."(lo)
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"It is to buddhism that such a commision of God to

man to subjugate all creatures below himself is

particularly unacceptable and offensive in view of the

) ) (15
relation of man to the universe. (15
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"....According to judaism, the man is the ideal image of

God; and he becomes an ideal image if he essentialy

righteous; and man can be his image only by being

righteous. n(16)
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"God is an ens manifestativum sei, a being who forces
himself towards his own manifestation and incarnation,

and whose place of work, self manifestation and self

realization, is the whole realm of the created

universe.""
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"It (Islam) preaches his (man's) dignity and announces

his superiority to many other creatures, and considers

him the representative of God on earth.It is his duty to

populate the earth and to direct its affairs according to
n(25)

his own wisdom.
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"The concept of man in Islam is ideal indeed,it is based

on a message and aims at a definite goal. Man is not

created in vain and is not left to the whims of his

passions and lusts. His rights are prescribed, his duties

enjoined,and his relations with others regulated. He is

given a wide scope for thinking and working,

provieded they are not to the detriment of his

fellow-men. there are certain values which he must

sanctify and maintain; Otherwise,chaos,injustice,and

violence would reign."(zs)
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Abstract:
“Hazrat Usman, the third Caliph was a famous
businessman and a successful trader. He
contributed greatly to the Muslim society. He
conducted many philanthropic efforts for the
stability of the Islamic State. During the tenure of
his caliphate; he allocated funds from Bait-ul-mal
for the construction and renovation of buildings.
He constructed many new mosques and lot of
others were enlarged and extended. Many Guest
houses were established in major cities to
facilitate the merchants coming from farflung
areas. In Iraq, Egypt and Persia numerous canals
were dug, which stimulated agricultural
development. Moreover, he made many of other
developemnt projects in country."
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Abstract:

"Badae-ul-Sanae ((‘jl%" (‘j!,y) by Al Kasani is a master
piece among early books of Hanafi Figh. It was
written in 5™ century of Hijra by Abubakr bin
Masud Alkasani, a renowned figure of Hanafi
School of thought. It itself is a book, nor
explanatory notes on another book. More than 10
hand written copies have been found in different
libraries. It comprises on 64 chapters and seven
volumes

It provides not only principles, but also familiarizes
us with detail too. It is embellished with literary
touch. It is replete with verses and metophors as a
reference. Authenticity of Ahadith is observed by
scholarly discussion on the chain of narrators as
well as the text. Analytical approach of author has
formulted the principles. Qiyas and Ijma have been
also reffered to. Cross reference have been used

for brevity. Artistic sequence distinguishes it from
other books of Figh."
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Abstract:

“Enlightenment is one of the modern concepts of
the west. It started as a movement in 17th century
as a result of renaissence. Basically, it was a
movement of thoughts related to reason & religion
and its main objective was positive and realistic
thinking, contrary to that of old Catholic Church.
But with the passage of time, this movement was
shifted to anti-religion due to severe anger against
Pope. Apposing the Church, the Protestents
apposed the actual spirit of religion and thus
enlightenment turned into secular one and liberal
beyond limits.

Islam, being the religion of Nature, lays great
stress on seeking knowledge as maximum possible
so that one can be enlightened and broadminded to
see and understand the things in right perspective.
So realistically speaking, Islam is the oldest
champion of enlightenment. But Islamic concept of
enlightenment is quite different from that of
western concept. Islam is the religion, which
promotes humanbeing by developing spiritual and
moral human values.

The following article is a comparative research
analysis in the perspective of western concept of
enlightenment in the light of Islamic point of view."
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"The Enlgihtenment was a movement of thoughts and
beliefs concerned with the intellectual concepts for
God, reason and man that claimed wide assent among
European intellctuals in 17th and 18th centuries.
Although diverse in emphasis and interests of
enlightenment attacked the established ways of
European life and its connection that right reason

would discover useful knowledge aspire to the
conquest of man's happiness, through freedom"(V)
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"The Enlightenment is a name given by historians to an
intellectual movement that was predominent in the
Western world during the 18th century, strongly
influenced by the rise of modern science that followed
the reformation. The thinkers of Enlightenment were
committed to secular views based on reason or human
understanding only. Which they hoped would provide a

basis for beneficial changes affecting every area of life
and thought."(s)
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"Unfortunately, western culture borrowed the tools of

nature by gaining power over the forces of nature but



<t 3a8a3 leos

failed to cross material boundries and recognize what
was beyond matter? How ungrateful are they to the
creator and the Lord of the Universe that have gained
power for their benefit from the materical kingdom of
God without recognizing the authority and ownership
of its Rightful owner."®
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"Muhammad found slavery well established in Arabia

when he began to preach the new religion in the first

years of 7th century. His attitude towards it as revealed

in the Quran was similar to that of the christian

churches. He did not condemn slavery but taught that

slaves should be treated with humanity and that the

liberation of a slave was a pious and meritorious

act."®?
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Abstract:

"Sufism is the second name of Path, observance
and Truth. Sufis declared it as favorite attitudes
and characters, and an attitude is in fact, is the
name of respect, love, sincerity, folerance and
patience. It is a science whose intend is the
compensation of the heart and avert him from all
else but Allah. The purpose of the Sufis is to
effort towards unity. Their main purpose is to
bring humanity, separated as it is into so many
different units, closer together in the deeper
understanding of life. They always preach and
persist to refute oneself and to demolish the
ego-self (Nafs) and its worldly needs. Baba Fareed,
Baba Bulahy Shah and Shah Hussain are considered
some of the most significant Sufi masters in
Punjab. They were the beacon of hope and harmony
for the people of all faith and creed. Their poems
and Kafis are full of love, respect and harmony and
thus can be said that their writings symbolize them
as a humanist. They made effort to generate
welcoming feelings between the different groups
of people by harmonizing the differing systems. It
is dire need of the time to spread the massages of
such sufis and Darvish in the universe which is
going to be shattered by the terrorism and
extremism."
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"The Sufis were only named sufis because of the Purity
of their hearts and the cleanliness of their acts."®
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Abstract:

"Jubilee comes from Hebrew Yobhel "rams horn,"
which was used as a trumpet to proclaim the
jubilee, a year of emancipation and restoration
(every fifty years). The period of fifty years is
called a Jubilee. There is no record of the actual
beginning of the Jubilee in Bible nor of its actual
ending. Tradition relates that the fifteenth year
affer the entering of the Israelites into the land
of Canaan was the first year of the first Jubilee
period. Tradition likewise states that the
observance of the Jubilee year was discontinued
after the conquest of Samaria by Shalmaneser.
The land returns to its original owner.
The Jubilee year did not consider in Islamic
history it is unlawful ftradition according to Quran
and Sunnah."
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"Specially celebrated anniversary, especailly a 50th
anniversary. A season or an occasion of joyful
celebration. Often Jubilee Bible in the Hebrew

scriptures a year of rest to be observed by the Israelites

every 50th year, during which slaves were to be set
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free, alternated property restored to the former owners

and the lands left."(3)
NIRRT

et 2ot re (JyadDusuponie 3
ML U Qe Gal /A E ey g Ul b S ere s
e B e AR L b b e 1
l[;((;l.;l}J/ui’um5@3»%‘?/'6/&&&%1@?1”1"
O kAL o Nzl
b VWAZL L& E X Gl g
yQ)Lﬁljd/)g fl{,‘?fLL b $on 2 b/&(é!;f"}gzﬁubuidt«fé
-‘ad/
LG L IO Ce TR A A 12l 2 S ST
el e AL e S
cFe ST E G NG 2SRl 1
PO L Ltibugsl-Uinsle frd Lustioi s
J&J”,/)'/'JJVL J.z Fed Jdﬁim?ﬁg U u((ﬁui'»/zkﬂ’/i’é
L fdnt e
@t L 2RI LI ST gt
LUt /TG blor e p L (Sre 2 Ut A E L er
=t
Ut e S G e S gbend o™
Ve blerd Lot s§isbnSount S Fln
A Kuu,ib’itmju‘/.gfuwﬁ'%u,uuu/,{/@f%t
?U:Jhm;’.éx,wor,nwKﬂﬂu’uc;’.éufjdvq?mﬁ
Zuftf% e w,uﬂwﬂ";»};mtiu;[utmﬁ%wmu[:,f%w
BUPRe fasle jFom Bl ndb((!ﬂg’&é&dﬁjgtj?fw/ﬁ
AP s e frd L Usrrg sl Usmspnl U ks
O S F s L usidon e CAU R 2SS
ftﬁpfié_d@bufrwlﬁb&r@/}f‘atnr)’”c(éwg,mv



e 343 Sl
er b ber Lo b Goabutiun i L Se26tiuns
A HESCA ST ISP S GI St i brLT¥
‘.LL/C-"
ABIL AT b ronf

ABIESAS AL I g Jeur e G ausd
ULl

e g e AU bl Ur i

urdzyivic Exdiupiferluietun

B (PR g AL ST SITP g

SENTL L Uil Ut Pl Uil e > o

ot M F Ut g A0 S

fn&gg.;/gﬁuzqﬁg,,,_z.@nJ@/éutuu:t;'%uf

KU FL 2 UKl T Iz Lol 2 )

/';Lg,u@"ﬁ;ﬁu’ﬁg&;/tﬁurgn&gdbfufx.(t/&ﬁ

DG e b

Ao JSeUeUbIesd b2t L L Sk B oae
d Bty mde g I E Jeg rlg-a o fbe g v
L IWIESTEnZ by - bV e i
?L@nﬁ»ﬁﬁm&@ Jufaﬁ{g:;Jvuﬁ_9t@qu&ﬁ/;!9 'l
QLALz 6L 2161 e t/‘j‘;wu‘izu:ﬁymmwwffu
231 AU g -l T S S V1 P S
‘.2.@u(&)/.ﬁ,gf'u(d:)ubuidVL}.XJJZLQ(&’L

%u;ﬁ,,uz_w,m/g{J@u,g/,;u:;u:&www

22l e i F i g itie A WS A AL s

e A IO E R s i e Ly

&g Ao fOWL RE Ui & S tvsnltyie

NDES RSN AL IV SW N ISENNY

g/»..gf'm-%L"?/Egjyd/ulnjvﬁﬂééur/.fx.(

W st Zons A8l b L e Lo 1IL0L 221




) Seiad Jless

Lt L S POk B f by st VL 2
NS o G TS Fosnr S lsli S E 2T b S
?ﬁdvfﬁm{;g&ﬁm&é Jutjudﬁug'%ré_m/&;/'dv
-‘ajﬁ_)t/(}.ﬁv{)‘/’ﬁ u;”)zf.d/‘/ﬂd/d-d/’glgd/ug}og u(uﬁ/

eI PEIIL Tl L o2 I L e
JVJ!.‘.]J@%&’L“?JL%J)&Quﬁ/b’/ggdl/é’ﬂ:f‘al,{q&uﬁ&.f&uﬁ
e Bl e G AW

S RSN SIS YI SRS L i

wungisu@f%ﬁ;vfguﬁmlimd.zwiwuﬁ

R A O N PAre OV W

ity e e I8 ST ST g e bz

E0ER AU # Tl 6wl k3L L eus KU

A:K;J‘jd/é.né_zLJ&QLE@,@L‘WL(A/&B@@;!

Lol Lantim L L S Gy Fds

J:».ﬁ&.:‘{,a(};’E’.ﬁ.-%utﬂ'/}}'}bf‘gﬁ‘}/}"&dﬁdﬁ)f[

Dol 2k

LS P S b S e e S er Ut S
eSS ottt 56l el fonl A sl
S U e el Loiless jtin e fd L2 S0
AN IS,

23 BBk K TGl Qi

< Gl U2 U e b § e KU

L Tt despasnt i B e znz 368 T 12

SIS el s i 6 L L L E

~n M\l e s Fe B AL A

9Ui5@Lth{z?Li/u¢i,u:J@ !,Guﬂwt-:luﬁwﬁdg

,..;Z.Lgbw;’uﬁ&wwugu:jgth);/"j&ww

4 b AR EE 18T

Sresa il L LSl LWL dr st F



19 3l Sl
_‘Llnuyuf/PU/Wd/n&){d:d:
LU dn ﬁv,dc‘;wz;;fuﬁéiLé;./mem”
sl sy 6L E e i1l E Sl Lol
WE sloz Sl sgos funl e iK1
ou;";(gn,}a’:’ u?bd%:djgﬂ,g]'/?u&éﬁﬂ:dﬁé}u";’;@
WIOL IS e\ P Lt dade
Il S F 1 b P UL h ¥
LU}/;’L%GQMJU/;}?L ui’)Uu“{;_Z u:/lpf._%}%?u
zubuiuﬁg’/u!d)uy;)ém/;l_ufl};’;ﬁw/;tgfuib
oz B ek Ly Fo e B
V-t e duigend S AEggt vt usfl ugu
0 e B F S ttos b 2 (Kbl S19/ sl
EproFps e e dy LAy
It ST 2 S et 1T n
AN Ry S
A S n Pz Juds iz S
LRV Pstisspos e o mns i\ Spte NI
corUFdomt L J1oe fens §7 By dnic il
Seddible bt LS i blee Jle f
(D s pudf
Fiois el g one U C0i6tiibe: fu gt Sy
Ko Fdue bbb 2ol
L8z niiprenetn e 22 Sy G
ALGTEL PbbL fr Sy N TS Pt
S uful Je el Fam L0 b L 3L 1
M Z L5 L UL K- (F F e
tos T2 s dbos b CEUES Sassistszis & F6 12 55T
Z é;[&)}[’%'/b&ﬂ&/"’%'u_% CQ:%’?/;L:M
IS Ursed SE L st S by L= Ju
Gy e AL NP UL sy Ao 6 Frere Gl



o 3s3 Sles
e G B Is Aot Ut Sum Sz e e FIL
SNl s B G L oL ra§Eted S2 %

S A e AL Uhniundugze o 9L
GT‘%’C}(}/JUfJ'M/}LL}/ﬁ:L'&f[b‘é Urs(§ & s
A U6TE L de A2t §Pe L
T sl Fe OB ps S\ b o Gl
Uisls gt Us S e b e e U J A G

('r)“_u;f (&

S e P e e by 3L e L Fipise
:+nyu,

I QL T Al G e UL g G

Lo QL E 182 ey Lot L

J,fdm/"fu?pff,msz,;,wff.;éé/u,/

u?ufc, SAEaed sl d FI Gy bl e

F1Gm A kbt e b due et

bbb etz Suigl Gk e un L ukin L

LSkt AL bt e SR B e

e dddsiete ok Ty kG -8

S daus S Slnt Al e

D gs bR ok ele

Ealdemlsy e '@/t‘u( "Jubilee" U~ "Insight on the Scriptures"
e WUy 1

K2 e bl & Tpet s p L 6 G 6 2t
U/}UTL)(Q{'L»;’u:JVJ,XUJU}KUU})LU}JVJ%/)’LLt‘@gdng/l/lfu@
J‘f@:;?@&@fwu@%_aa e kLTI e b €
JIlnss pie &n/m&upd qu:r.ﬁ}t‘ju/‘a &n[}@ﬁ'u&;w% t‘tg.L’)(l/T
Sote il e b b 2o F G e drdsdl £
SR i 23 e e b U v 8l e (o rb ST Sl
)'A’Jﬁ?—%&%u(ud/ﬂfj"uﬁi‘a&%d}“’!’dﬂf“’i«'ﬁ‘@“}%&%



I+ 3 Sl
rd)l)Tcu“Lﬁfgj.LLﬁyldﬁ&}?uﬂ/p’/_‘a&@l{a KJL’“% dbd/
E - bn J K152 ST sl by e bl STl e e (el
4'_,.?5u(uL.:?uﬂfaﬁ@d/&’/.‘u!yg/ﬁcé_//fbd}ﬁfd&)%rdﬂb!
ce Jleo it ALt St A S G e i
"Starting the count of years with the entry of the
Israelites into the Promised land their first Jubilee year
began in Tishri of 1424 B.C.E. Between the time of
entering the Promised land in 1473 B.C.E and the fall
of Jerusalem in 607 B.C.E. The Israelites were
obligated to celebrate 17 Jubilees. But it is a sad
commentary on their history that they did not
appreciate Jehovah as their King. They eventudly
violated his commands, including the Sabbath laws,
and saffered the loss of the blessings he arranged for

them. Their failure brought reproach on God before the

nations of the world and hundred them from realizing

. . 15
the excellence of his theocratic government”( )

L of 36 S 2 M-t st ST 2
el ey et 3 3 Sl oyt drre e Pt
SEPUTLCU I b ST ung U o 2 Bl I
~LL°;"’KG{J/‘H"

o ot Se e Qe Qb Crfons FS b2
Luﬁfdwié_/l}':rav,ﬁa Lf@l?.,.?) JJLU}LV&Q}J‘J&X
_‘a&n%ﬁc’;}_ﬁz%l

u’Lu}LﬂLJV(@)ngan‘% Kb baofberfl
W remd Jed 2 & okl FEd 2L d
s SRS I S Sa et s S S PRSPt S
bt B G, P s s S SN GFENL b2
e oSl bt e

:lxubu“ﬁuf/".artgu;éd”’:gfuy;zﬁw

(|‘1)/st/9.,; 592 3957 ~ 592

Wb»\)w\@\jm'ﬂw

g,z\



o 3siad Sl
(Uapbse I A Ser Gl e ) nas

Pt e Vi J P Lomtbere eIl oee
e WU S e L e

('4)« 5, 35z T, 222G,

£ Gl b Je &5
(BUSEBIVE I N1 U B UL ATer) s
gzgéwg(&lﬁ:‘ulmﬁ)yﬂ'@ﬁby; u‘f‘LJ? Ku:/“lf’}
e Cre Ul AT I St ee SIS I

P e 05 e i ) 250 B 538
('A)n’ LI
o3
d)/}dﬂﬁu(d?"'&lu))éwﬂéuyﬁfﬁbufﬂug uf.a{') -y
N LS T L S ero & LS
(AT A UHEUL ol
e WAL sy 7
2. 3935 592 0. 5g L 92% sses 58 9% s,
éag\y;www\ﬁé\)w\ng\ww)
(H):c/’ ),

Jes5e

WG AT L s WSS HE P 2
Glogiisss

e WU /56 en pd £ U e
(")

-
a2l

i) Sl U

(Ul sl fc8) e
umﬂfu’um.}u&u’w@z_uﬁw B WL 2T}
L;«l’f(ﬁLJQﬁlwanLQ@JM/J@{‘L}/JJ@UQLE“L@)
e FFAF Y N L 1t ez f e T gV S bt
LoVl Utz A Tolg L doi e STt ST/

:Lalnuln.«.uﬁfjsmf

‘5. 6 &% NP R g e sz
D s B o e (3 Wi 5 2091 g Gl A
24

("'l)u‘-?}’j
g S Uhz I g6 Selenl gl ) s
(e TV dde s



<V a3 dlus
e U e us e L ey L Gonr S

e fusd &G et EAnl srer”

Kﬁfl)jcﬁ,{,»c% u.l(wé Jfl/ldgv;l/;"%lcl'g&@

U A\ 6 I S S bt n s

b e bfurlﬁrdi‘)u'u;/ilg:’;(géﬂ?; LT

RN SO (TN N7 S RPN

i 4_/../:/“:_ arfuﬁ%slugkgg ugmé.d»m&‘uw CUs
e Gl g el

Boszs b Kerarr ST B AT & Ut

L LSS0 Ad 18 E e S U1

Qi w2 FuEn 6L el L ugome SN

22U S Sl Ui S Ugax uﬁm.@ufiuﬁ(s

(rr')cwp’f s /1’&4 e

ug)ﬁ/)’vgﬂ/d?/;d-‘auﬁ}a,Zybuﬂdﬂflygwk/ﬁd/&ﬁ
J/%..leCgf/;_‘Lﬂ}UJJ/UﬁQMJuf;o/fgayugaL/JULU}@’;VJ
e PR DU ke PG ot el gl
_‘Luz.';JI’JU’}?U:/;E}’fﬁ&”’d//)’dfuij/‘&d/}ﬁ



= bJIy

*

ri_m:m,,w’/u".g.,o/ -
2. The New Lexicon Publications., Inc. New York: 1988, P.527
3. The American Heritage Dictionary of the English Language, 4th
Edition Hunghton Millin Company 2009, P.327
|:rq.,,g(?’// -

namﬁ;mqr*:mu‘;ualﬁ!‘fivmuﬂ?:ﬁvﬁﬁ'-@dﬂ& -9

e iU Y

nozro i 2
Mot LI 7 A
P (N 7 W
Frorrs LI U7 e
Fromra LI U7 i
re_ oLl 7 i
S0P LI i

rf_u:m?ggf -

15. Insight of the scriptures international Bible Students Association,

U.S.A: 1988 VOL:II P:123

AP

e iz

ML LAY ZIA

No:rs 2 _19
P LY e
FA:Oe 1

qw:;lqm:mu:uu’ﬁuum}m,uuu’ﬁt@f :,Q«J‘Wj‘d,,,,» _t

oAU KLl



CONTENTS

Sr. Page
Article Author
No. No.
A critical analysis of zahiri’s
Dr Muhammad
arguments against the
L g g Rafig Habib 05
methodology of Qiyas
Dr. Humayun
Testimony and its Abbas Shams
2. 22

Importance in Islamic Law

Hafiz Muhammad
Siddique




A critical analysis of Zahir?’s arguments
against the methodology of Qiyds

%
Dr Muhammad Rafiq Habib
Abstract

Although all major juristic schools and a vast
majority of Muslim scholars accept the Qiyas as
a lawful and valid source for the deduction of
Shari‘ah rulings and consider it to be the fourth
major and fundamental source of the Islamic law
after the Qur’an, Sunnah and Ijma‘, however,
the Zahirt school deny its validity and reject it to
be adopted as a means to derive the Shari‘ah
rulings. This article examines the underlying
concepts and meanings of the Qiyas and
highlights its significance and pivotal character
in the process of Islamic legislation. Moreover,
this article compares and critically analyses the
arguments of both sides and affirms that the
Qiyas is not only a lawful and legitimate source
of deducing Shari‘ah rulings from its primary
sources but also an integral and vital tool
enabling the Qur’an and Sunnah to be
practicable for all times to come providing
solutions to all newly arising issues.

Introduction

Like all other legal systems of the world, Islamic Law
also has different sources of law by which rules and laws are
deducted. These sources of Islamic Law are divided into
primary and secondary sources. The primary sources of
deducing legal rulings are; the Qur’an and the Sunnah of the
Prophet Muhammad (PBUH), while the Ijma‘ (consensus of the
scholars) and Qiyas (analogical reasoning) are considered to be
the secondary sources for the deduction of the rules and laws of
Islamic law. According to the principles of Islamic jurisprudence

¥ Director, Scottish Islamic & Cultural Centre, Dundee, Scotland, UK
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(Usul al-Figh), Qiyas is the fourth source after Qur’an, Sunnah
and Ijma‘, for deriving Shari‘ah rulings and it comes in to
practice only where there is no clear ruling in the Qur’an,
Sunnah or Ijma ‘regarding a particular issue.

Although, all major juristic schools of Islam and vast
majority of Muslim jurists consider Qiyas as a valid and
legitimate source for the deduction of Shari‘ah rulings, there are
scholars who do not accept it as a valid source to deduce legal
rulings. The most prominent of them are Zahiris and some of
the Shi‘ah scholars. Both; opponents and supporters of Qiyas
seem to have arguments and evidences in the favour of their
viewpoint.

This paper aims to critically analyse the Zahiri’s
arguments against the methodology of Qiyds as a valid source
for the deduction of Shari‘ah rulings in comparison with the
arguments and evidences of their opponents on its validity. Also
this paper discusses and examines the definition of Qiyds, its
elements and conditions and authority of Qiyas with reference
to the Qur’an, Sunnah and Ijma‘ and then finally analyse the
arguments of both; Zahiris and their opponents regarding the
validity and authenticity of Qiyas as a source of deriving
Shari‘ah rulings.

Definition of Qiyas (Analogical Reasoning)

Literally, the Arabic word ‘Qiyds’, means ‘measuring or
comparison.1 Therefore, the Arabic statement, ‘Qdsa al-Thawba
bi al-mitr’ would mean that ‘He measured the cloth with a
yardstick’ and the sentence ‘La yugasu fulanun bi fulanin fi al-
shuja‘a’ would mean that ‘He can not be compared with him in
bralvery.2

As far as the technical meanings of Qiyas are concerned,
it means ‘the juristic reasoning by alnallogy’.3 Kamali defines it
as the ‘Qiyas is the extension of Shari‘ah value from an original
case to a new case, because the new case has the same effective
reason as that of the original one.* While according to Al-Zarqa,
the Qiyas is, ‘To relate one thing to another in a Shari‘ah ruling
because of the same effective reason (‘Illah) found in the both.”
Furthermore, Khallaf defines Qiyas as ‘To relate or attach an
event which has no Nass regarding its ruling (Hukm) to the one
which has a Nass, in the ruling (Hukm) for which the Nass has
occurred, because of the equality of both events in the effective
cause of that ruling.’6
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It is evident from the above discourse regarding the
lexicographical and technical meanings and definitions of the
‘Qiyas (analogical reasoning)’ that its core objective is to
extend the Shari‘ah ruling from the original case to the new
case because of the new case bearing the same effective reason
as that of the original one. The cited extension of the legal
ruling from one case to another is carried out through a specific
juristic process which comprises of the following four pillars;

Pillars of Qiyds

During the process of extending the legal ruling, the
original case is categorised as the As/, while the new case is
termed as the Far‘a. The effective cause due to which a certain
legal ruling is materialised is named as ‘/llah, while the ruling
itself is called Hukm. These four; Asl, Far‘a, ‘Illah and Hukm
are believed to be the four pillars of Qiyas.

The value or Hukm of the original case is based upon the
effective cause in the original case. If a new case has the same
effective cause as that of the original one, then the rule or Hukm
contained by the original case will be extended to the new case.
This whole process of extending the rule from an Asl to the
Far‘a due to the same ‘illah (effective cause) in both; As/ and
Far‘a, is known as Qiyas. For Instance,

One of the examples of Qiyas is the Prohibition of the
drinking of wine. The Qur’anic verse regarding the prohibition
of the drinking of wine reads,

B (5 ooy ATy Ll Tpally Skl L) 15T ol G314
AL T s

O believers! Wine and gambling and idols

mounted (for worship) and divining arrows (for

seeking luck—all) are filthy works of Satan. So

turn away from them (completely) so that you

may prosper.’

In light of the cited Qur’anic verse, the drinking of wine
is clearly prohibited. If this prohibition is to be extended to all
other intoxicants or narcotic drugs then the whole process of
Qiyas (analogy) will be as follows:

Asl Drinking of wine

Far‘a Other intoxicants or narcotic drugs
‘Ullah Intoxicating effects

Hukm Prohibition of intoxicants and narcotics

It is obvious that the reason for the prohibition of wine
drinking is its intoxicating effects. Therefore, these intoxicating
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effects will become the ‘Illah (effective cause) of this ruling of
prohibition. As all other narcotic drugs also have the same
intoxicating effects, thus the same rule will be extended and
applied to all narcotic drugs as that of the wine-drinking, due to
the common ‘Illah (intoxication) in between them. Hence the
use of narcotic drugs would also be prohibited, in Islam, like
wine drinking.

Another example of Qiyas could be the deprival of the
killer from inheritance of the victim. The Prophet Muhammad
(PBUH) has said, ‘La yarithu al-Qatil (The killer shall not
inherit (from his victim).8

In light of the cited Hadith of the Prophet (PBUH), the
Killer is deprived of the right of inheritance from his victim.
Muslim Jurists have extended this prohibition to bequests by
using analogy, which would mean that the killer cannot benefit
from the will of his victim. The whole process of analogy
through which this ruling is deduced can be explained as:

Asl Inheritance

Far‘a Will

‘Illah Try to take property before it is naturally
due.

Hukm Deprival from the will.

The ‘lllah (effective cause) of the deprival of the killer
from inheritance, in the original case, is his try to become the
inheritor of his victim (by killing him) before its natural time.
Looking at the new case, we can easily conclude that the same
‘lllah is also present in the new case as well. Therefore, if
anyone attempts to kill his will maker to take property earlier
than its natural due time, he will also be deprived from the
willed wealth or property because the new case has the same
‘Illah as that of the original one. Hence the same Hukm will be
extended to the new case and the killer of his will maker will be
deprived of the will.

Authority of Qiydas in the Qur’an and Sunnah

The Muslim jurists who accept Qiyas as a valid source
of Islamic Law, find its authority and validity in the Qur’an,
Sunnah, Ijma‘ of the Ummah and also in the practices of the
companions of the Holy Prophet (PBUH). For instance, to them,
the following Qur’anic verse is the one of the most authoritative
evidences of the validity of Qiyas.

Sl At Gy s
So, learn a lesson (from it), O people of vision!’



Interpreting the cited Qur’anic verse, Hallaq argues,

The imperative verb [‘tabirii has been derived

from the verbal noun ‘Ubur which signifies the

meaning of ‘crossing over’ (as from one bank of

river to another), or making a passage from one

place to another. The imperative form in the

verse was thus constructed to refer to ‘crossing

over’ from the original case to the new, and to

the transference of the rule from the former to

the latter.'”

Highlighting the underlying meaning of the quoted verse,
Khallaf states,

O possessors of eyes! You compare yourself

with them because you are also human being like

them. If you do the same as they did, then the

same would happen to you, which was happened

to them."!

In light of the above statements, it can be concluded that
in Hallaq’s view, I ‘tabirii bears the meaning of crossing over or
transferring the rule from original case to the latter one, while
Khallaf describes I ‘tabirii as to compare one thing or situation
with another. However in both of the interpretations, the
concept of relating one thing to another is evident and that is
what Qiyas is all about.

The following verse is also quoted as an evidence of the
validity of Qiyas as a source of deducing Shari‘ah rulings,
which reads,

ol Al e alll I (W J LT (655, T
Ol 58y A8y n8e alll (Jlad Yol agie 45 shayitly
L8 )

Had they referred it to the Messenger (blessings

and peace be upon him), or those of them who

are in command (instead of making it public),

then those amongst them who can draw

conclusion from some matter would have found

it (i.e., the truth of the news). Had there not been

Allah’s favour to you and His mercy, certainly

you would (all) have followed Satan except only

a few."?

In this verse the verb ‘Yastanbisiinahi’ refers to the use
of wisdom and reasoning to find out the truth and reality, and
this is an indication of the validity of the use of Qiyas
(analogical reasoning) to come up with the solution of any of
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the problems having no clear answer in the Qur’an, Sunnah or
Ijma‘. Al-Ashqar' reports that the scholars have opined that the
phrase ‘Uli al-Amr’ in this verse refers to ‘al-‘Ulama’ (scholars)
while ‘al-Istinbah’ means the Qiyds.

Moreover, in Sirah Al-Nisa, it has been stated,

OB S A FR R TERR AU R LA IR RV e
Qs 8 ) J sl all) () o 5378 ¢ o5 (b e S
Sl Crmanlly i Sl Al Ll 4l

O believers! Obey Allah and obey the Messenger

(blessings and peace be upon him) and those

(men of truth) who hold command amongst you.

Then if you disagree amongst yourselves over

any issue, refer it to Allah and the Messenger

([blessings and peace be upon him] for final

judgment), if you believe in Allah and the Last

Day. That is best (for you) and best for the end

result.'*

Regarding this verse Imam AI-Shafi‘T states that the
matters or disputes arisen after the (PBUH) will be referred to
the rulings of Allah and then to the rulings of the Prophet
(PBUH) and where there is no clear ruling about any particular
matter then they will be referred to them (Qur’an and Sunnah)
through the process of Qiyds."

As far as the Sunnah of the Prophet (PBUH) is
concerned, there are numerous prophetic Ahadith which can be
quoted to affirm the validity of Qiyas as an acceptable means
for the inference of the Shari‘ah rulings. For example, when
Holy Prophet (PBUH) decided to send Mu’az Ibn Jabal (RA) to
Yemen, he (PBUH) asked him,

How will you decide if a matter is referred to

you for judgement?’ Mu‘az said, ‘I will judge

according to the Book of Allah (the Qur’an)’.

The Prophet asked, “What if you find no solution

in the Book of Allah?’ Mu‘az said, ‘Then I will

judge according to the Sunnah of the Prophet’.

The Prophet again asked, ‘And what if you do

not find in the Sunnah of the Prophet?” Mu‘az

said, ‘Then I will make Ijtihad (use of analogical

reasoning) to formulate my own judgement.” The

Prophet patted Mu‘az’s chest and said, ‘Praise be

to Allah who has guided the messenger of His

Messenger to that which pleases Him and His

Messenger.16
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This Hadith of the Prophet (PBUH) irrefutably asserts
the validity and legitimacy of the use of analogical reasoning
(Qiyas) to discover the solutions and answers to the newly
arising matters having no apparent solution in the Qur’an and
the Sunnah.

There are several reports which confirm that the Prophet
(PBUH) himself used the analogical reasoning on occasions
when he did not receive a revelation on a particular matter. On
one of such occasions, a woman called Khath‘amiyyah came to
him and said that her mother had died without performing the
Hajj. Would it benefit him if she performed the Hajj on her
mother’s behalf? The Prophet asked her, ‘Supposing your father
had debt to pay and you pay it on his behalf, would this benefit
him?’ To this her reply was affirmative, and the Prophet said,
“The debt owed to God merits even greater consideration.’"”

There is another example in which Holy Prophet
(PBUH) used analogy to answer the question of Umar (RA). It
is reported that Umar (RA) asked the Prophet (PBUH) about
Kissing (the wife) while fasting. The Prophet (PBUH) asked
him in return, ‘What if you gargle while fasting? Umar (RA)
replied, ‘it will not matter (it will not break the fast)’, Holy
Prophet then replied, ‘then stop (arguing).”'®

The above quoted report clearly asserts that the Holy
Prophet (PBUH) used analogical reasoning to answer Umar’s
question that as gargling during fasting does not break the fast
in the same way kissing the wife, during fasting, without
discharge will also not affect the fast.

Evidence from the Ijma‘ and practice of the Companions

The Companions of the Prophet (PBUH) also
considered Qiyas as a valid source of Islamic Shari‘ah. That is
why they always used analogical reasoning by comparing the
newly arising issues with those which had a clear ruling in the
Qur’an and Sunnah of the Prophet (PBUH), to find out the
solution of the problems having no clear answers in the Qur’an
or the Sunnah of the Prophet (PBUH).

Did the companions of the Prophet (PBUH) practically
use the methodology of Qiyas in deducing Shariah rulings?
Hallaq argues in this regard,

The Prophet’s companions are viewed as the first

class of Muslim jurists who resorted to the use of

Qiyas, and universally agreed upon it as a

legitimate method. And their consensus carries a
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particularly significant weight, since they are
presumed, having been so close to the Prophet
himself, to have known what he thought about,
and how he dealt with, the matters befalling the
Muslim community. Thus, if the companions
regularly resorted to Qiyas and none of them
objected to this practice, then their consensus is
binding on two counts: their consensus qua
consensus, and their intimate and unparallel
knowledge of the Prophet’s behaviour and
methods in dealing with legal matters."”

One of the many examples of the companion’s Qiyds is
the selection of Abii Bakr (RA) as a caliph of the Islamic state
after the demise of the Prophet (PBUH). They compared the
caliphate with the Imamat al-salat (leading the Prayer) and
come up with the answer that because the Prophet chose Abi
Bakr (RA) to lead the Prayer in his life, so he will be the most
suitable person to lead the Islamic State after the demise of the
Prophet (PBUH).*

Also when Abdullah Ibn Mas‘td (RA) was asked about
the dower of the woman whose husband married her without
mentioning the amount of dower, he took one month to think
about and then said, ‘I use my analogical reasoning to find out
the answer of the question asked. If I come up with the right
answer, it would be from the God, and if not then it would be
the fault of the son of Umm ‘Abd (Ibn Mas‘tid)’. He then
suggested that the dower of the woman would be ‘Mahr al-
Mithl’ i.e. the same as that of her relative women.*'

All the above discourse regarding the Qiyas fairly
affirms that it is an authentic and a valid source of deducing
Shari‘ah rulings. It finds its roots in the Qur’an, Sunnah and
also in the practices of the Prophet (PBUH) and his companions
(RA). It is also clear from the above discussion that it only
comes in to practice where there is no clear and direct answer to
any of the newly arising issues in the Qur’an or the Sunnah of
the Prophet (PBUH).

Analysis of Zahir?’s arguments against the methodology of
Qiyas

It has been mentioned earlier that a very small number
of the Muslim scholars do not accept the ‘Qiyas’ as a valid
source of deducting Shari‘ah laws. The Zahiri juristic school is
one of the most prominent opponent of the methodology of
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Qiyas. In the following discussion, a critical analysis of their
arguments will be made in light of the evidences of their
opponents.

Ibn hazm, one of the great scholars of Zahiri school,
derives his opinion from the following verse of the Holy
Qur’an,

O believers! Obey Allah and obey the Messenger

(blessings and peace be upon him) and those

(men of truth) who hold command amongst you.

Then if you disagree amongst yourselves over

any issue, refer it to Allah and the Messenger

([blessings and peace be upon him] for final

judgment), if you believe in Allah and the Last

Day. That is best (for you) and best for the end

result.”

According to the above verse, Iban hazm argues, we are
ordained to refer, in the case of any disputes, only to Allah and
the Prophet (PBUH). And referring to some one else apart from
Allah and the Prophet (PBUH) is forbidden (Haram) because
whoever refers to the opinion of anyone else other than the
Prophet (PBUH), in fact, he disobeys the order of Allah of
referring any disputes only to Him and the Prophet.”

In interpretation of the cited verse Al-Jawz1 states,

There is consensus of the Muslims upon the fact

that only Allah (the Book of Allah) and the

Prophet (PBUH) (he himself in his life and his

Sunnah after his demise), can be referred to in

the occurrence of any disputes. As the Qiyas is

neither the Qur’an nor the Sunnah, so it can

never be referred to in any situation. **

The cited argument of Ibn Hazm and Al-Jawzi in the
opposition of Qiyas does not seem to bear any logical base as
the rebuttal of their argument is present in the very same verse.
The first part of the verse is ‘Obey Allah and obey the
Messenger and those who hold command amongst you’. The
phrase ‘who hold command amongst you (25 U J5f)’ in this
verse, also includes the jurists and well-learned scholars of
Islam. Therefore, Ibn Kathir has interpreted this part of the
verse by saying,

Ali bin Abi Talha has reported from Ibn ‘Abbas

that ‘those who hold command amongst you’ in

this verse means ‘the jurists and the scholars of

Islam (Ahl al-Figh wa al-Din).>
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Furthermore, referring to the methodology of Qiyas
cannot be, in any way, perceived to be the disobedience of the
order of Allah of referring any disputes to Him and the Prophet
(PBUH). To carry out the Qiyas, first of all we have to find out
a Nass from the Qur’an or the Sunnah containing a legal ruling
regarding a particular matter. In other words, a Qiyas has to be
based upon a Nass from the Qur’an or the Sunnah. If a Qiyas is
based upon a Nass, how can it be considered in contradiction
with the order of Allah? Hence, referring to Qiyas, in any of the
issues, is in fact referring to Allah and the Prophet (PBUH) but
in a different and indirect manner.

Ibn Hazm further argues that the Nusiis (plural of Nass)
of the Qur’an and Sunnah are provided for each and every
matter and nothing is left unattended or unexplained in the
Qur’an and the Sunnah. Therefore, there is no need to refer to
the Qiyds or the opinion of any individual. To support this
argument of him, he has quoted several verses from the Qur’an
which include;

s On SN 8 U7 s

We have not omitted anything (which is not

given symbolic or elaborate details) in the

Book.?

U 230l 0 )y s S (il W 280 Lo 20

Today I have perfected your Din (Religion) for

you, and have completed My Blessing upon you,

and have chosen for you Islam (as) Din (a

complete code of life).”’

(585 s gl 58 Lo () 58 D301 ) Wy

And, (O Glorious Messenger) We have revealed

to you the Glorious Reminder (the Qur’an) so

that you may explain clearly to people (the

message and the commandments) that have been

sent down to them and that they may meditate.*®

Opaball Y5 A y's 25 (o 8T UL UK elile WP

And We have revealed to you that Glorious

Book which is a clear exposition of everything

and is guidance, mercy and glad tidings for the

believers.”’

According to Ibn Hazm, all quoted verses clearly
condemn the use of Qiyas or analogical reasoning and personal
opinion in the matters of Din. Furthermore, he argues that even
the supporters of the Qiyas are of the opinion that it can only
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come into practice where there is no Nass of the Qur’an and the
Sunnah about any particular issue. As it is evident from the
numerous verses of the Qur’an that the Nasiis of the Qur’an
have not omitted anything, and that the Messenger of Allah
(PBUH) has made clear to mankind what has been sent to them,
and also that the Din has been completed and perfected for
them. Therefore, in the presence of this level of clarity,
explanation and perfection, there remains no need of referring
to the Qiyds or someone’s individual opinion.3 0
On the other hand, highlighting the counter arguments
of the supporters of the Qiyas against Ibn Hazm’s viewpoint,
Tallaq reports,
The advocates of Qiyas agree that religion has been
perfected in the Qur’an, but they do not see how the use
of this method is rendered superfluous. For to have
recourse to Qiyds amounts in essence to having recourse
to the Qur’an. Similarly, when Qiyas appeals to the
Prophetic Sunnah or to consensus, it ultimately appeals
to the Qur’an, since reference to the Sunnah is enjoined
by the Qur’an, and the authoritativeness of consensus is
attested by both the Qur’an and the Sunnah.
Furthermore, it is argued, Qiyas is an integral part of
what has been called ‘perfection of religion’, because
the Qur’an, together with the Sunnah and the consensus
it sanctions, confirms the need for it, Resorting to Qiyas
is thus no less legitimate than employing solitary reports
or any other method or narrative that engenders probable
knowledge.”!
Khallaf also argues in this regard by saying,
The Nusiis of the Qur’an and the Sunnah are
limited while events and problems to happen in
human life are wunlimited and countless.
Therefore, it seems logically impracticable for
limited Nusiis to serve as a sole legal source for
deducting Shari‘ah rulings for unlimited and
countless events and issues. Hence, it is only the
Qiyas which can be used as a legal source for the
deduction of the Shari‘ah rulings for newly
arising matters.>
Another argument of the opponents of Qiyas is that the
Qiyas is based on conjecture or speculation, while Allah has
forbidden conjecture, as it is clear from the following verse of
the Qur’an,
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Ui GBadl e (o U DB 5 DB ) ) sy )
They follow only assumption, and surely
assumption serves no purpose in comparison
with certitude.™
Also they quote that the Prophet (PBUH) has disliked
conjecture as it is clear from the following of his Hadith in
which he has been reported to have said,

Cuaall QST lall Glé oylall 5 SL)
Abstain from conjecture; certainly conjecture is
the biggest lie.**

In light of the stated verse and prophetic Hadith, they
argue that Qiyas is also one of the conjectures; therefore, it is
forbidden and must be rejected and avoided as well.”

Countering the above mentioned argument of the
opponents of the Qiyas, Kamali states,

With reference to some of the Qur’anic passages

that the opponents of Qiyas have quoted,

especially on the use of speculative evidence in

law, it is contended that the Ayat in question

forbid recourse to speculation (Zann) in matters

of belief only. As for the practical rules of Figh,

most of them partake of Zann, and great deals of

the Nusiis are themselves speculative in their

purport and implication (Zanni al-Dalalah). But

this does not necessarily mean that acting upon

them must be suspended. On the contrary, a

measure of diversity and variation in the

practical rules of the Shari‘ah is not only
tolerated, it is considered a sign of the bounty of

Almighty God, and the essence of flexibility in

Shart‘ah.*®

One further argument of the opponents of Qiyas is that
the companions of the Prophet (PBUH) condemned the use of
personal opinion in Ahkam of Shari‘ah. To support this
argument, they have reported some statements of the
companions of the Prophet (PBUH) in which the use of
individual opinion is condemned. For example;

Umar (RA) said, ‘Abstain from people of

opinion (Assab al-ra’i), certainly they are

enemies of the Sunnah. 1 wish them remember

(learn and understand) Ahadith (of the Prophet),

but on the contrary, they express their personal
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opinions. In fact, they are misguided and they

misguide others as well.”’

Also Imam Zuhri has reported that Muhammad bin
Jubair Bin Muh‘am used to say that once, with the delegation of
Quraish, he met Mu‘awiyyah (RA). While addressing the
people, he said,

It has come to my knowledge that some of you

speak of that which is neither in the Qur’an nor

in the Sunnah of the Prophet (PBUH). Those

who do so are the most ignorant (Juhala’ukum)

amongst you. Be sure, Qiyas is excluded from

the both (the Qur’an and the Sunnah).g’8
Khallaf has countered such kind of reports by saying,

Although these reports are not authentic, they do

not mean, here, the rejection of Qiyas or the

rejection of its validity as a source of deriving

Shari‘ah laws. Actually, all reports of this kind

mean to abstain from following own whims,

impulses and desires, and to follow that opinion

which has no base or root in the Nusis (of the

Qur’an and the Sunnah).39

Also, there are very many reports that can be quoted to
establish that the companions of the Prophet (PBUH)
considered the methodology of Qiyds as a valid source of
Islamic Shari‘ah, and they themselves used this method to give
their verdicts about matters that had no clear answers in the
Qur’an or the Sunnah. The following statement of Umar bin al-
Khattab (RA), which is quoted by Khallaf, is a good example of
this in which he advised Abii Misa Al-‘Ash‘ar1 (RA), during
his caliphate, by saying,

Thoroughly understand what you know (from the

Nusiis) and what is referred to you having no

ruling of the Qur’an and the Sunnah about it.

Then compare (Qayis) these cases (original and

new) and try to discover the similarities in

between the two. And then rely on the opinion

which is, in your view, more acceptable to Allah

and closer to the truth.*

This report of Umar Ibn Khattab (RA) clearly approves
the use of Qiyas by the companions of the Prophet (PBUH) as
valid and legitimate method for the deduction of the Shari‘ah
laws and rulings where the Qur’an and the Sunnah had been
silent.
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In the light of the above discourse, the main arguments

of the Zahiri School and others against the methodology of
Qiyas can be listed as:

We are ordained to refer only to the Qur’an or the
Sunnah, in all matters, and referring to someone else
other than the Qur’an or the Sunnah will amount to be a
clear disobedience of the order of Allah.

The Qur’an and the Sunnah have comprehended
everything. Nothing is left unattended or unexplained.
The Din of Islam is completed and perfected; therefore,
there remains no need to turn to the methodology of
Qiyas to find out the solution of any newly arising
matters. As it would be an unnecessary addition to the
Nusiis which is not permissible.

The Prophet (PBUH) and his companions disliked and
condemned the use of Qiyas and individual opinions in
the matters of Din. How can it be considered a source of
Shari‘ah laws when the Prophet (PBUH) and his
companions disliked it?

Allah and the Prophet (PBUH) have ordered to abstain
from conjecture (Zann) and speculation. As Qiyds is
also one of conjectures or speculations, it must be
forbidden and cannot be accepted as a legal source of
deriving Shari‘ah laws and rulings.

On the other hand, the arguments and evidences of the
supporters of Qiyas can be listed as follows:

There are numerous verses and Ahadith of the Prophet
(PBUH) which approve the validity of Qiyas as a legal
and acceptable source for the deduction of Shari‘ah
rulings.

Qiyas is not an addition or superimposition on the
Nusuis, but is their logical extension from an original
case to the new case.

Referring to Qiyas in any matter is not contrary to
Allah’s order of referring to Him and His Prophet
(PBUH) because Qiyas itself is a mean of returning to
Allah and the Prophet (PBUH) but through an indirect
manner.

The Prophet (PBUH) considered Qiyas as a valid
method of deducting Shari‘ah rulings and that is very
much clear from the well-known Hadith of Mu‘az Ibn
Jabal (RA). Also there are several sahih reports that
affirm that on many occasions the Prophet (PBUH)
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himself used Qiyas in the matters where there was no
indication in the revelation, some examples of which
have already been mentioned in the earlier discussions.
= Numerous statements and practices of the companions
of the Prophet (PBUH) also establish that they
considered Qiyas as a valid source and they themselves
used this methodology on occasions for the solutions of
different matters in which the Qur’an and the Sunnah
were silent.
= The Zann or conjectures that is disliked and forbidden
by Allah and the Prophet (PBUH) include mere
opinions, whims, impulses and desires. Qiyas does not
fall in that category because it is neither a mere opinion
nor a personal desire. Instead, it is a methodology of
deriving rules and laws of Shari‘ah, and it has to be
based upon the Nusiis of the Qur’an or the Sunnah.
Analysing the above arguments of Zahiri School and other
opponents of Qiyas in comparison with the arguments and
evidences of the supporters of Qiyas, it can be concluded that
the arguments of Zahiris and their allies, in this regard, do not
possess much strength in them. On the other hand, arguments
and evidences forwarded by the supporters of the Qiyds seem to
be more authentic, powerful and logical than that of Zahiris and
others.
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Testimony and its Importance in Islamic Law

¥
Dr. Humayun Abbas Shams

LA
Hafiz Muhammad Siddfaue

Abstract

Testimony is one of the main modes of proving or
disproving the facts in matters and controversies
arising amongst the people and brought before the
courts of law for adjudication, be it civil, criminal
or family. Testimony bears pivotal significance in
special areas of Islamic Law as well as legislation
in Pakistan, particularly, to resolve the disputes
and controversies and to abstain from evils and
committing crimes in the society. Laws, rules and
regulations are made in order to maintain peace,
promote justice and equality and to make the
society law abiding and peaceful. This work mainly
focuses on the importance of testimony in Islamic
law to establish the offence or to prove or disprove
the facts.

Introduction

In order to ensure justice and make the society peaceful, there
must be some mechanism or a system of justice to control the
crimes and ills of the society. If someone commits a crime, he
must be punished in order to create deterrence and respect for
the law. For the true administration of justice in the society we
need to have a strong system called the judicial system. A good
and strong judicial system ensures the implementation of rights
of the citizens and provides justice above board. The courts do
not act in abstract while adjudicating a matter, they have to rely
heavily on evidences, testimony and records of a matter in
controversy to prove or disprove the issue. Therefore, in a
judicial system, testimony and evidence stand on a high stature
and footing. They secure high significance for determining the
innocence or delinquency of the litigants. Testimony or
evidence may be assessed in various forms like oral, in writing,
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confessional, oath, circumstantial and documentary.
Evidence or Bayyinah means clear expression or irrefutable and
clear proof which cannot be denied. It is a broader term which
includes all kinds of evidences. Now we have to see what
Bayyinah is?
Encyclopedia of Islam defines Bayyinah as below:
Bayyinah is a singular and its plural is Bayyinat, etymologically
the feminine adjective “clear evident”, was already in use as a
substantive with the meaning of “manifest proof”. In legal
terminology the word denotes the proof per excellentam — that
is established by oral testimony, although from the classical era
the term came to be applied not only to the fact of giving
testimony at law but also to the witnesses themselves.' And in
Al-Majallah Al-Ahkam Al-Adliyyah, Bayyinah consists of the
adduction of reliable testimony.2
Imam Ibn-e-Qayyim explains what Bayyinah means as he
states:
“The word ‘Bayyinah’ in the language of the
Qur‘an, of the Prophet (PBUH) and of his
Companions (RA) is the name of everything by
which the truth becomes evident. Hence contrary
to its connotations in the terminology of the
jurists, it has a wider meaning because they only
use it for two witnesses or an oath and a
witness.”
He further states that eye witness, documentary evidence, oath,
admission and all kinds of circumstantial evidences includes
Bayyinah and one from all of them is equal to one witness that
is why if in any case eye witnesses are less than the required
number or witnesses are not available then any kind of
Bayyinah which is authentic, would be accepted and decision
could be made on that as such.”*
The word Bayyinah includes all kinds of evidences, testimonies,
whether they are oral, documentary or circumstantial evidences.
In relation to law of evidence we have to know that what
evidence is!

'"The Encyclopedia of Islam, s.v. “Bayyinah”

*Majallat Al-Ahkam Al-Adliyyah, (Karachi:Ashraf Brothers), Art. 1676.
’Abu Abdullah Muhammad bin Abi Baker Ibn-e-Qayyim, I ‘lamul
Muwagqgqe ‘in, vol. 1 (Beirut: Dar-ul-Jail), 90.

*Ibid. 91
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Evidence as defined in Article 2 (c) of Qanun-e-Shahadat
Order, 1984
"Evidence" includes;

i. All statements which the Court permits or requires to
be made before it by witnesses, in relation to matters
of fact under inquiry; such statements are called oral
evidence; and

ii. All documents produced for the inspection of the
Court; such documents are called documentary
evidence;5

The term evidence according to its interpretation provided by
article 2(1)(c) of the Qunoon-e-Shahdat Order, 1984 means “all
statements that a court may permit or require to be made before
it by witnesses in relation to matters of fact under inquiry and
the documents produced for inspection of court”, evidence
signifies all statements that a court may permit or require to be
made before it by witnesses in relation to matters of fact under
inquiry and the documents produced for inspection of the
court.® Evidence’ being a comprehensive word includes
statements of witnesses, parties and documents which are
produced in court or judicial forum to prove or disprove the
case.’

The meaning of the word evidence given in the definition is not
exhaustive. This word denotes the state of being evident i.e.,
plain or apparent. It includes in its parlance oral evidence and
documentary evidence. The former speaks of all statements
permitted by the court or required to be made before it by
witnesses in the context of matters of fact under inquiry while
the latter covers all documents produced for the inspection of
the court. A statement made by a witness before the court is
evidence unless such a statement was made by a person who is
dead or cannot be found as provided in Art.46 of Qanun e
Shahadat Order,1984.°

The word evidence considered in relation to law includes all
legal means, exclusive of mere arguments, which tend to prove
or disapprove any matter of fact, the truth of which is submitted
to judicial investigation. It also means testimony, whether oral,

M. Mahmood, Qanun-e-Shahadat Order, 1984, (Lahore: Pakistan Law
times Publications, 2007), 70.

°KLR 1997 civil case, 399.

’PLD 1994 SC 501.

*PLD 1985 Kar. 35.
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documentary or real, which may be legally received in order to
prove or disapprove some fact in dispute.’

The definition of evidence covers the evidence of witnesses and
documentary evidence, evidence can be both oral and
documentary and also the electronic record can be produced as
evidence. This means that the evidence, even in criminal
matters, can also be by way of electronic records. This would
include video-conferencing etc.'”

In Black’s law dictionary, evidence is defined as “any species of
proof or probative matter, legally presented at the trial of an
issue by the act of the parties and through the medium of
witnesses, records, documents, concrete objects etc., for the
purpose of including belief in the minds of the court or jury as
to their contention.”"!

Webster’s new world dictionary of American languages defines
evidence as “Something legally presented before court, as a
statement of a witness, an object, etc; which hears or on
establishes the point in question: distinguish from testimony and
proof a person who presents testimony; witness as states
evidence.'”

Encyclopedia of Britannica defines “evidence” as a term which
may be defined briefly as denoted the facts presented to the
mind of a person for the purpose of enabling him to decide a
disputed question. Evidence in the widest sense includes all
such facts. In the narrower sense employed in English law,
however, it includes only such facts, testimony and documents
as may be received in legal proceedings in proof or disproof of
the fact under inquiry."

The very first mode to prove or disapprove the fact and matter
in issue for the decision of the case is “testimony”’. Testimony
secures an important position in judicial system because without
it we cannot be able to decide as to who is right and who is
wrong. In every dispute, there are at least two parties, plaintiff
and the defendant. The plaintiff claims what is contrary to the
apparent facts and defendant denies the claim. The burden of
proof lies on the plaintiff and oath on the defendant. As the
Holy Prophet (PBUH) has said:

’Ratanlal & Dhirajlal’s The Law of Evidence, 1872, (India: Wadhwa and
Company Nagpur Publishers, 2007), 8.

"State of Maharashatra v. Dr. Praful B. Desai, AIR 2003 SC 2053-2059.
YUBlack’s Law Dictionary, s.v. “evidence”

ZWebster’'s new world dictionary of American languages, s.v. “evidence”
BEncyclopedia of Britannica, s.v. “evidence”
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“To substantiate a crime is the claimant’s
responsibility, and the person who refutes it
will have to swear on oath” '*
Here firstly, we have to know what testimony is then we go in
detail for its importance.

Testimony —Definition
Testimony is an account of facts before a court of law by a
person, concerning any matter which he has personally seen,
observed and perceived. The word Shahadah frequently
appeared in the Holy Qur‘an has a particular significance in
connection with the testimony. It literally means to watch, to be
present and to inspect. Technically it means conveying true
information to a court of law in connection with a matter
pending adjudication before it. As defined in The Encyclopedia
of Islam as below:
The literal meaning of Shahadah (testimony) is irrefutable and
clear proof and shahid (witness) is that person who prescribed
what he knows."
Testimony (Shahadah) literally means information of what one
has witnessed or seen or beheld with his eyes, declaration of
what one knows, decisive information, as in Encyclopedia of
Islam different literal meanings are prescribed as under:

i. To be present somewhere as opposed to be absent

ii. See with one’s own eyes, be witness of an event

iii. Bear witness to what one has seen
Attest or certify something fout court Shahadah can thus mean
in the first place that something which is there, whence that
which can be seen, as in the Qur‘anic formula in which God has
described it as:

salgllly 2l ple
“He who knows what is invisible and the visible.

Another sense more commonly used is that of witnessing, the
declaration by means of which the witness to an event testifies
to the reality of what he has seen or claims to have seen.'’
In terms of Islamic law, testimony means, to give true
information of what one has seen or known for the purpose of
proving or disapproving a right or crime before a court as is
stated in Encyclopedia:

516

Abu ‘Isa Muhammad Bin ‘Isa Al Tirmazi, Sunan Tirmazi, Hadith No.1261.
"> Muhammad bin Mukrim bin Mazoor Al Afrigi Lisanul ‘Arab, vol.
3(Beirut: Dar Sadir) ,239

1Al Momenoon: 92

"The Encyclopedia of Islam, v.s. “shahadah”
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Testimony is a statement in courts based on observation,
introduced by the words, I testify (Ashhadu), concerning the
right of others.'®

Ibn e Abdin defines testimony as “testimony is telling the truth
to prove the right in the court of judge with the word of
shahadah (testimony)”. 19

In other words, testimony is giving information truthfully in a
court what he has seen or heard.”

Majallah Al Ahkam Al Adliyyah defines Shahadah as it
consists of the giving of information by a person in Court and in
the presence of the parties by employing the word "evidence",
that is to say, by saying formally; "I give evidence", in order to
prove the existence of a right which one person seeks to
establish against another.”'

Testimony is to give true information before a court of what one
has seen or knows for the purpose of proving or disapproving a
right or a crime.*
It is the duty of witnesses to bear testimony and it is not lawful
to conceal it, when the party concerned demands it from them.
In Islam, the testimony of a witness is very significant.
Adducing the testimony before a court of law is the collective
duty of those who have the information or knowledge of the
facts of an incident. As Ibn-e-Qudama stated in Al- Mughni:
Lo 13) elagill b V7 s s ) J 81 LSl e (a8 L glal g salgid) Jaas
Lail 5 2060l 1 4l LeaSy (o p Balgal 153 Y 5 c e Jli5 Bl e
DS la gl ol Al salglll (V5 g alall auage 45V QYL Q) ad
wia ) oyt ol (o sl ZIS 8 Baled dead ) o0 8 138 1Y) bl
&b ool Al ol ey a3 Ll ) e salgd sdie S () dilaY)
sl JSU aacial () 5 camaad) e dats L) e1aY) f Jeal

“Bearing out the testimony and giving it before a

court is Fard kifaya based on these two verses as

Allah has said “The witness should not refuse

when they are called on for evidence” and

“Conceal not evidence; for whoever conceals it

his heart is tainted with sin” and sin has specified

"*Ibid.

®Ibn e Abdin, Raddul Muhtar ala Durril Mukhtar, vol. 7 (Egypt: Mustafa Al
babi Al Halbi), 64.

*YAbu bakr Jabir Al Jazaeri, Al Ta‘rifat, (Jaddah: Dar Al Shurouq), 69.
21Majallah Al Ahkam Al Adliyyah,,(Karachi: Ashraf Brothers), Art. 1684.

*Dr. Anwarullah “Islamic law of evidence” (Islamabad: Shariah Academy IIU,
2007), 4.

3 Al-Bagarah: 282

*Ibid., 283
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to the heart because that is a place of knowledge.

Bearing out the testimony is a right, and to protect

is like other rights. When someone has testimony

in marriage or debt or in other matters and called

to bear it, it is necessary to give it. If someone

gives testimony, done by others too, but if they all

denied then all of them are sinful”.”
As Allah said in Holy Qur‘an:

B Uy S8 la) Wy e 13) Psdgial
“But take witnesses whenever you make a commercial contract
and let neither scriber nor witness suffer harm”. 2°,*’
Imam Al Nawavi states about the testimony as under:
The testimony would be with knowledge based on the verse of
the Holy Qur‘an, “And pursue not that of which thou hast no
knowledge; for every act of hearing, or of seeing or of (feeling
in) will be enquired into (on the Day of Reckoning™®® without
knowledge giving testimony is inadmissible). He also quoted a
narration which has been narrated by Ibn e Abbas (RA) that
when the Holy Prophet (PBUH) was asked about shahadah, he
replied, are you seeing the sun? The questioner said yes then the
Holy Prophet (PBUH) said to him, when you have seen
something like this then give testimony otherwise leave it.”’
He further states that bearing out the testimony is a right, if that
is not the right of Allah almighty but it is the right of man, and
is an individual’s duty. If someone gives testimony, done by
others too, but if no one does the same, then the person
available is liable to give testimony.3 0
As is laid down in the Holy Qur*‘an:
Poed Lo 13) elaglsll LUy

“The witnesses should not refuse when they are

called on (for evidence)” 31
Not discharging this duty and concealing it is a great sin and the
entire community will be held responsible for it, when there is

» Abdullah bin Ahmad bin Qudama , Al Mughni, ,vol. 10 ( Beirut: Dar ul
Fikr ,1984), 154-155.

Al Baqra:282

“'The English Translation has been used of Pikhtal, the electronic link is
available at http://quranexplorer.com/quran/

Al Isra: 36

* Abu Zakaria Muhyuddin Bin Sharaf, An-Navavi, Al-Majmoo’ Sharh Al-
Muhazzab, vol.20 (Beirut: Dar Al-Fikr), 261.

“Ibid., 267

' Al Bagara: 282
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only one witness, evidence becomes individual duty( Fard Ain
).
The Holy Qur‘an says:
st Uae JaG, AT Ly Tl (0 o3ie B3 238 an allal

“Ah! Who is more unjust than those who

conceal the testimony they have from Allah?

But Allah is not unmindful of what ye do!” *
It is incumbent upon witness to bear testimony as it is not
lawful for them to conceal it as Allah Almighty says in the
verse of Surah Al Baqgrah in The Holy Qur‘an :

A2 2 43 Lot SN 1 S,

“Conceal not evidence; for whoever conceals it

his heart is tainted with sin™**
In this verse Allah has specified the heart with sin and that is a
place of knowledge from that we do give testimony in trust
(Amanah) and delivery of this trust is necessary like other
trusts.”*
Generally a witness cannot refuse to give evidence when he is
called upon to do so, but he should go to the court when he is
called by the party that wants to produce him as a witness. If it
is apprehended due to the absence of a witness, right of party
will be destroyed. Then it is obligatory for him to go to the
court voluntarily and to give evidence to indicate the right of
aggrieved party.”
When a plaintiff calls a witness to give a testimony he has to be
there because that is a right of plaintiff to call him for testimony
like all other rights.*
If a person has the information as to the existence of fact and he
withholds the information there is very likelihood that the right
of the aggrieved party will be destroyed causing injustice to that
party.y’
The object of testimony should be for the sake of Allah alone,
as He describes that the rights of the people must be indicated.
As Allah has stated in the Holy Qur*‘an;

Al Bagara: 140

PIbid., 283

*Ibn-e-Qudama, vol. 9, 146.

*Dr. S.M.Haider, ed., Shariah and Legal Profession: Islamic Law of
Evidence by Qazi Muhammad Hussain Siddiqui (Lahore: Feroz Sons,
1985), 349.

*Imam Muhammad Bin Abdul Wahid, Sharh Fath ul Qadir, vol. 2 (Beirut:
Dar Ahya ul Turath Al Arabi), 447.

Dr. S.M.Haider, ed., Shariah and Legal Profession: Islamic Law of
Evidence by Raja Bashir Ahmad Khan (Lahore: Feroz Sons, 1985), 337.
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A 3 ) g2l
“And keep your testimony upright for Allah”>*
e F58 U g Wy Sl o1l 410 (el 18 P88 15 (il L
st Loy il A1) () Al ) 68y (6 8 T b Pl ) Pl U
“O ye who believe! Stand out firmly for Allah as witnesses, to
fair dealing, and let not the hatred of others to you make you
swerve to wrong and depart from justice. Be just: that is next to
Piety: and fear Allah for Allah is well-acquainted with all that
ye do.” 39
Allah enjoins upon in the Holy Qur‘an to be witness for this
sake even if the testimony is against them or their close
relatives.
GV TRl ey 4l 10 oy (Gaal i Pt sl (5l Ly
A" Palad Tl (o) 1 sl U Uagy bl AT V380 L T G 01
VM ua Golaad Ly 8 A Pt 5237610 ye who believe!
Stand out firmly for justice, as witnesses to Allah, even as
against yourselves, or your parents, or your kin, and whether it
be (against) rich or poor: for Allah can best protect both. Follow
not the lusts (of your hearts) lest ye swerve and if ye distort
(justice) or decline to do justice, verily Allah is well-acquainted
with all that ye do”*
One of the essentials of bearing out testimony that the witness
should depose in accordance with best of his knowledge and
belief and a witness should not follow a thing for which he has
no information or knowledge. This principle is enunciated in the
following verse of the Holy Qur‘an:
Paadialh Allgny"Uos8 Fohual Tl P Ly i p8e ) sl Gl Ly
“O ye who believe! If a wicked person comes to you with any
news, ascertain the truth, lest ye harm people unwittingly, and
illfterwards becomes full of repentance for what ye have done.”
The Holy Qur‘an has also enunciated this principle in Surah Al Maida:
el Tl 3 A1 ARl ey o sallally PG Tl (Il el
il 28 (550 U ATy Faal s A1) ) 58807
"That should make it closer (to the fact) that their testimony
would be in its true shape (and thus accepted), or else they
would fear that (other) oaths would be admitted after their
oaths. And fear Allah and listen (with obedience to Him). And

*Al Talaq: 2
¥ Al Maida: 8
“Al Nisa: 135
*' Al Hujrat:6
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Allah guides not the people who are Al-Fasiqin (the rebellious
and disobedient).” 2
Islam is the most favorite Din (religion) of Allah; Allah has
made it perfect from every aspect. Qur‘an provides extreme
moral consideration and any act individually discredit to such
moral consideration is taken as highly obnoxious and severely
condemned. It is therefore ordered by Allah that the witness
should not bear false evidence, as Allah states;

a8 Pslye 2l Pl 130 755500 sheain U (il
“Those who witness no falsehood and, if they pass by futility,
they pass by it with honourable (avoidance)” #
The Holy Qur‘an does not approve the practice of following
information for which one has no knowledge as states:

s i (8 GL5f U8 215815 ially 2l ) Al 4 G (] Lo (i U
“And pursue not that of which thou hast no knowledge; for
every act of hearing, or of seeing or of (feeling in) will be
enquired into (on the Day of Reckoning.”44
The Holy Qur‘an has in no way bound the Muslims to adopt a
particular method in proving a crime, it is absolutely certain that
a crime stands proven in Islamic law just as it is in accordance
with the universally acceptable methods of legal ethics endorsed
by sense and reason. Consequently, if circumstantial evidence,
medical check-ups, post mortem reports, finger prints,
testimony of witnesses, confession of criminals, oaths and
various other methods are employed to ascertain a crime, then
this would be perfectly acceptable by Islamic law.

Conclusion

To conclude, we can assert that testimony assumes a great deal
of significance in Law as well as in Islamic law. The Holy
Quran, Sunnah and the classical work of Muslim jurists bear
eloquent testimony to this fact. As discussed above that without
testimony we cannot approve or disapprove the facts and Allah
Almighty has stated in the Holy Quran that concealment of the
testimony is a sin so we have to be ready to testify in the courts
of law and to encourage others as well to record their
testimonies for the protection of rights to aggrieved parties. It
can be concluded that without testimony no offence can be
established and no fact can be approved or disapproved in all
disputed matters.

“2A1 Maida: 108
Al Furgan: 72
*Al Isra: 36
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